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PLAI�TIFFS’ PROPOSED SECO�D AME�DED COMPLAI�T

U�ITED STATES JUSTICE FOU�DATIO�
GARY G. KREEP; SB� 066482
932 “D” Street, Suite 2
(Email: usjf@usjf.net)
Ramona, California 92065
Tel: (760) 788-6624
Fax: (760) 788-6414

Attorney for Plaintiffs, 
Dr. Wiley S. Drake and
Markham Robinson

 

U�ITED STATES DISTRICT COURT

FOR THE CE�TRAL DISTRICT OF CALIFOR�IA

SA�TA A�A (SOUTHER�) DIVISIO�

CAPTAIN PAMELA BARNETT,
et al., 

Plaintiffs,

v.

BARACK HUSSEIN OBAMA, et
al., 

Defendants

) CIVIL ACTION NO:
SACV09-00082-DOC (Anx)

PLAI�TIFFS’ PROPOSED SECO�D
AME�DED COMPLAI�T

DATE:  October 5, 2009
TIME:   8:30 a.m.
CTRM:  9D

Hon. David O. Carter

)
)
)
)
)
)
)
)
)
)
)

I�TRODUCTIO�

1. This Second Amended Complaint (hereinafter referred to as “SAC”) is

brought by Plaintiffs Dr. Wiley Drake and Markham Robinson (hereinafter referred

to as “PLAINTIFFS”), in this action, which was originally filed on January 20,

2009, by a Vice-Presidential candidate and a Pledged Presidential Electoral for the

2008 United States Presidential election, who seek a determination by this Court as

to whether Defendant Barack Obama has met all of the Constitutional requirements

for eligibility for the office of President of the United States.

2. An unprecedented and looming constitutional crisis is before this court if

Defendant Obama has been elected as President by the popular vote, and the
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Electoral College, but does not constitutionally qualify to serve in that capacity.    In

addition, if Defendant Obama is not a Natural Born citizen and not eligible for the

Presidency, then all acts that he has taken as “President” are subject to challenge.

I. Parties

3. Dr. Drake was the Vice Presidential candidate for the American Independent

Party in the 2008 election, on the California State Ballot.  As a Vice-Presidential

candidate, Dr. Drake had an interest in having a fair competition for that position. 

This interest is akin to the interest of an Olympic competition, where one of the

competitors in an athletic competition is found to be using performance enhancing

drugs, but is not removed despite a violation of the rules, and all of the athletes who

had trained for the event legitimately are harmed if that disqualified contestant

remains, as the contestants would not be competing on a level playing field. 

Defendant Obama entered this race without having met the eligibility requirements

for the office of President of the United States.  Because Dr. Drake was compelled

to campaign against an unqualified candidate on the California Ballot, he suffered

irreparable harm due to his being denied fair competition for the California

Presidential Electoral Votes.  Therefore, he has standing to pursue this action.

4.  Mr. Robinson was a Certified California Elector of the American Independent

Party, and is currently Chairman of the American Independent Party.  As an Elector,

and as head of a political party, he had an interest in there being a fair competition

between the candidate he pledged to vote for, and the political party he heads, and

the other candidates for the office of President of the United States and the political

parties that they represent. Because his party’s candidate was compelled to

campaign against an unqualified candidate on the California Ballot, he suffered

irreparable harm due to his party being denied fair competition for the California

Presidential Electoral Votes, thus preventing Mr. Robinson from voting for the

candidate he was pledged to vote for.  Therefore, he has standing to pursue this

action.
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5. Defendant Barack Obama was a candidate for President of the United States

for the Democratic Party on the California Ballot, and ran against the Dr. Alan

Keyes, a Plaintiff herein, and Dr. Wiley Drake ticket in the 2008 presidential

election.

II. Jurisdiction and Venue

6. In order for this court to consider a case, it must have subject matter

jurisdiction over the claim raised.  According to 28 United States Code (hereinafter

referred to as “USC”) § 1331, “[t]he district courts shall have original jurisdiction of

all civil actions arising under the Constitution, laws, or treaties of the United

States.”  This claim arises from Article II, § 1 of the United States Constitution,

concerning whether Defendant Barack Obama has met the eligibility requirements

for the office of President of the United States.  Because this claim arises under the

Constitution of the United States, this Court has subject matter jurisdiction over this

claim pursuant to 28 USC § 1331.

7. This court has the authority to grant declaratory relief pursuant to the

Declaratory Judgment Act, 28 U.S.C. Section 2201.

8. According to 28 U.S.C. § 1391, a plaintiff may lay venue either where the

Defendant resides or where a substantial portion of the claim arose. Thus, venue is

proper under 28 U.S.C. § 1391(a)(2) because a substantial part of the events or

omissions giving rise to this claim occurred in the Central District of California.

Legal Basis

9. The Court in Hollander v. McCain held, “a candidate or his political  

party has standing to challenge the inclusion of an allegedly ineligible rival on the

ballot, on the theory that doing so hurts the candidate's or party's own chances of

prevailing in the election.” Hollander v. McCain, 566 F.Supp.2d 63 (D.N.H. 2008).

Here, PLAINTIFFS are a candidate for Vice-President and the head of a political

party, respectively, and they allege that they suffered irreparable harm because

Defendant Obama was and is ineligible for the position of President of the United
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States.

10. Article II, § 1 of the United States Constitution, provides, in pertinent part, as

follows: 

"No Person except a natural born citizen, or a citizen of the United States at

the time of the adoption of this constitution, shall be eligible to the Office of

President;" 

11. Defendant Barack H. Obama was a candidate for United States Office of the

President.  However, to assume such office, Defendant Obama must meet the

qualifications specified for the Office of the President of the United States, which

includes that he must be a "natural born" citizen.  Defendant Obama has failed to

demonstrate that he is a "natural born" citizen.  There are, and have been, other legal

challenges before various State and  Federal Courts regarding aspects of lost or dual

citizenship concerning Defendant Obama.  Those challenges, in and of themselves,

demonstrate PLAINTIFFS’ argument that reasonable doubt exists as to the

eligibility of the Defendant Obama for the office of President. 

12. The Electoral College is the body Constitutionally empowered to elect the

President of the United States.  That body is not, however, empowered with the

authority to determine the eligibility of any candidate. In twenty-six States and the

District of Columbia, Presidential Electors are prohibited by statute from voting in

variance with their pledges, or, if they do, they face civil or criminal penalties and

fines.  The act of determining eligibility is one that requires discretionary authority,

so that a candidate found to be ineligible may be removed.  However, any

discretionary authority of the majority of the State’s Presidential Electors has been

removed by statute, and the Presidential Electors, instead, perform a ministerial

function of casting their votes in accordance with the popular vote of the State that

each Elector represents.  The assertion of Defendants that the Electoral College has

the authority to make any determination of a Presidential candidate’s qualifications

is unpersuasive because, while the historical intent of the of the Electoral College
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was to make such determinations, the modern majority trend of the States is to limit

the duties of the Electors to the ministerial role of casting a vote for the candidate

chosen by the popular vote of their respective States.  Thus, because the Electoral

College lacks the authority to make a determination of a candidate’s eligibility,

PLAINTIFFS request that the Court make a determination on this issue.

13. There is a reasonable and common expectation by the voters that to qualify

for the ballot the individuals running for office must meet minimum qualifications

as outlined in the federal and state Constitutions and statutes, and that compliance

with those minimum qualifications has been confirmed by the officials overseeing

the election process.  In California, only a signed statement from the candidate

attesting to his meeting those qualifications was requested, and received by the

California Secretary of State, with no verification demanded.  This practice

represents a much lower standard than that demanded of one when requesting a

California driver’s license.  PLAINTIFFS seek a judicial determination as to

whether Defendant Obama is, in fact, eligible to serve in the office of President of

the United States. 

14. At this point, Defendant Obama has not allowed independent or official

access to his vault (original hospital) birth records and supporting hospital records. 

Defendant Obama’s citizenship status has been challenged in numerous different

legal actions in various federal and state courts, although none of these challenges

have, to date, been decided on the merits.  

15. PLAINTIFFS do not bring this SAC in order to judicially place a different

political party in the White House.  PLAINTIFFS only seek a determination as to

whether Defendant Obama has met the Constitutional eligibility requirements, and,

should Defendant Obama be discovered to be ineligible for the Office of President

of the United States of America and, thereby, he will be declared disqualified for the

office, Vice-President Joseph Biden will Constitutionally be his Presidential

successor. 
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16. As a Presidential candidate for the Republican Party, Senator John McCain

faced eligibility questions regarding his birth status and was subject to

Congressional hearings into the matter. Senate Resolution 511, April 24, 2009.  To

date, Defendant Barack Obama has neither been subject to any Congressional

hearings nor any judicial review on the question of his eligibility, nor has he done

any affirmative act to prove his eligibility.

17. Questions about Defendant Obama are still unresolved, and, other than the

Courts, there is no body that has the authority to make a determination as to whether

a presidential candidate is eligible for the position, because there exists no

designated official or political body in the Federal government, or the governments

of the various States, directly charged with the responsibility of determining

whether any Presidential candidate meets the qualifications of Article II of the

Constitution of the United States. In similar disputes over eligibility of candidates at

the State level, political bodies have been held to be not the proper venue for

making determinations of eligibility.  According to a 2006 Arkansas Attorney

General Opinion, the Baxter County Board of Election Commissioners could not

properly omit names of candidates who had failed to meet all the requirements for

office:

18. As a preliminary matter, I should note that the Baxter County Board of

Election Commissioners is not empowered to omit from the ballot the names of any

candidates who have complied with the filing requirements for the office. When

questions arise as to a candidate's eligibility prior to an election, the proper remedy

is resort to the courts, by virtue of an action for a declaratory judgment and

mandamus. Ark. Op. Atty. Gen. No. 2006-153, 2006 WL 2474743 (Ark.A.G.).

19. Further, in State ex rel. Robinson v. Craighead County Bd. of Election

Com'rs, the Appellate Court reversed the lower court’s determination that “the

Board of Election Commissioners had the power to make factual determinations

concerning a candidate's eligibility and that, once that determination was made,
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mandamus could not compel an opposite result” State ex rel. Robinson v. Craighead

County Bd. of Election Com'rs, 779 S.W.2d 169, 171 (Ark. 1989) holding that, “the

board does not have the authority to declare a candidate ineligible and remove his

name from the ballot when there is a dispute concerning the facts or the law” Id. at

171. Political boards, committees, and panels, such as the United States Congress,

are not proper bodies for making determinations of eligibility because of the

significant risk of “corrupt and partisan action” Irby v. Barrett, 163 S.W.2d 512,

514 (Ark. 1942).  The court in Irby v. Barrett held that:

If the Chairman and Secretary of the Committee have the right to say that

because of the decision of this court petitioner is ineligible to be a candidate

for office, they may also say, in any case, that for some other reason a

candidate is ineligible. For instance, it has been held by this court in many

election contests that one must pay his poll tax; that he must do so after

proper assessment in the time and manner required by law, and that otherwise

he is not eligible even to vote, and unless he were a voter he could not hold

office. So with other qualifications, such as residence. May this question be

considered or decided by the Chairman and Secretary of the Committee? It

may be that such power can be conferred upon them by laws of this State or

the rules of the party; but it is certain that this has not yet been done. If this

can be done, and should be done, the door would be opened wide for corrupt

and partisan action. It might be certified that a prospective candidate has

sufficiently complied with the laws of the State and the rules of a political

party to become a candidate, and, upon further consideration, that holding

might be recalled; and this might be done before that action could be

reviewed in a court of competent jurisdiction and reversed in time for the

candidate to have his name placed on the ticket. It would afford small

satisfaction if, after the ticket had been printed with the name of the candidate

omitted, to have a holding by the court that the name should not have been
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omitted.  Id.

20. Because of the risk of “corrupt and partisan action,” the proper remedy for

eligibility disputes is to bring such disputes to a Court for determination, rather than

to Congress or the Electoral College, and, because this Court has the power to make

determinations of fact and law regarding controversies over the eligibility of a

political candidate, this Court has the power to redress the injury suffered by

PLAINTIFFS.

21. Thus, since political bodies are not the proper venue to determine whether a

candidate is eligible for the office of President of the United States, PLAINTIFFS

seek a determination from this court on this matter.

Facts

22. Defendant Obama ran for President of the United States for the Democratic

Party in 2008, on the California Ballot.  However, he never provided proof that he

met all of the eligibility requirements to run for, or serve in, said position.

23. This lack of proof became an issue as there have been many reports that

Defendant Obama was not born in Hawaii, but, rather, elsewhere.  Defendant

Obama’s Kenyan step-grandmother, Sarah Obama, has stated that Defendant Obama

was born in what is now Kenya, and that she was present, in the hospital, during his

birth. Bishop Ron McRae, who oversees the Anabaptists Churches in North

America, and Reverend Kweli Shuhubia, had the opportunity to interview Sarah

Obama.  Reverend Kweli Shuhubia went to the home of Sarah Obama located in

Kogello, Kenya. Reverend Kweli Shuhubia called Bishop McRae from Ms.

Obama’s home and placed the call on speakerphone. Bishop McRae obtained

permission from the parties to tape the interview. Because Ms. Obama only speaks

Swahili, Reverend Kweli Shuhubia and another grandson of Ms. Obama, translated

the telephone interview. Bishop McRae asked Ms. Obama where Defendant Obama

was born; Ms. Obama answered in Swahili and was very adamant that Defendant

Obama was born in Kenya and that she was present during his birth..  See Exhibit 1.
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24. In Hawaii, Defendant Obama’s birth is reported as occurring at two (2)

separate hospitals, Kapiolani Hospital and Queens Hospital. The Rainbow Edition

News Letter, published by the Education Laboratory School, produced in its

November 2004 Edition, an article from an interview with Defendant Obama and

his half-sister, Maya Soetoro, in which the publication reports that Obama was born

August 4, 1961 at Queens Medical Center in Honolulu, HI. Four years later, in a

February, 2008, interview with the Hawaiian newspaper Star Bulletin, Maya

Soetoro states that her half-brother, Defendant Obama, was born August 4, 1961,

this time in Kapiolani Medical Center for Women & Children.

25. The only proof that Defendant Obama allowed the Daily Kos, Factcheck and

his campaign website to post is a Hawaiian Certification of Live Birth, purported to

be Defendant Obama’s, on their websites.  The image posted on dailykos.com,

factcheck.org and fightthesmears.com has been deemed an altered and forged

document according to document image specialists.  Even if this document,

purported to be Defendant Obama’s Certification of Live Birth, was an accurate

document, it does not prove “natural born” U.S. citizenship status. The Hawaii

Department of Health issues a Certification of Live Birth to births that occurred

abroad in foreign countries, as well as birth’s that occurred at home and not in a

Hospital. Certifications of Live Birth are issued to those births as “naturalized” U.S.

citizens as well as “natural born” U.S. citizens. A Certification of Live Birth is not

sufficient evidence to prove that one is, in fact, a “natural born” U.S. citizen.1

26. In or about 1965, when Defendant Obama was approximately four (4) years

old, his mother, Stanley Ann Dunham, after being divorced on March 5, 1964, from

Barack H. Obama, married Lolo Soetoro, a citizen of Indonesia, and moved to

Indonesia with Barack Obama. A minor child follows the naturalization and

citizenship status of their custodial parent. A further issue is presented, in that
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Barack Obama’s Indonesian stepfather, Lolo Soetoro, either (1) signed a

governmental acknowledgment legally “acknowledging” Obama as his son or (2)

adopted Obama, either of which changed any citizenship status of Obama to a

“natural citizen” of Indonesia. Defendant Obama admits in his book, Dreams from

my Father, that after his mother’s marriage to Lolo Soetoro, Lolo Soetoro left

Hawaii rather suddenly and he and his mother left shortly thereafter. Defendant

Obama admits that, when he arrived in Indonesia, he had already been enrolled in a

public school.

27. Defendant Obama was registered in a public school as an Indonesian citizen

by the name of Barry Soetoro and his father was listed as Lolo Soetoro, M.A.

Indonesia did not allow foreign students to attend their public schools in the 1960’s

and any time that a child was registered for a public school, their name and

citizenship status was verified through the Indonesian Government. The school

record indicates that Obama’s name is “Barry Soetoro;” his nationality is

“Indonesia;” and his religion as “Islam.” There was no other way for Defendant

Obama to have attended school in Jakarta, Indonesia, as Indonesia was a “Police

State.” These facts indicate that Barack Hussein Obama is an Indonesian citizen,

and, therefore, he is not eligible to serve as President of the United States.

28. Under Indonesian law, when a male acknowledges a child as his son, it deems

the son — in this case Defendant Obama — to be an Indonesian State citizen.

Constitution of Republic of Indonesia, Law No. 62 of 1958 Law No. 12 concerning

Citizenship of Republic of Indonesia; Law No. 9 concerning Immigration Affairs

and Indonesian Civil Code (Kitab Undang-undang Hukum Perdata) (KUHPer)

(Burgerlijk Wetboek voor Indonesie).

29. Furthermore, under Indonesian adoption law, once adopted by an Indonesian

citizen, the adoption severs the child’s relationship to the birth parents, and the

adopted child is given the same status as a natural child. Indonesian Constitution,

Article 2.
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30. The Indonesian citizenship law was designed to prevent a person from being

apatride (stateless) or bipatride (dual citizenship). Indonesian regulations in the

1960’s recognized neither apatride nor bipatride citizenship. Since Indonesia did not

allow dual citizenship, neither did the United States, and, since Defendant Obama

was a “natural” citizen of Indonesia, the United States would not have stepped in or

interfered with the laws of Indonesia. Hague Convention of 1930.

31. As a result of Defendant Obama’s Indonesia “natural” citizenship status, he

would never regain U.S. “natural born” status, if he, in fact, ever held such.

Defendant Obama could have only become “naturalized” if the proper paperwork

were filed with the U.S. State Department, in which case, he would have received a

Certification of Citizenship, after U.S. Immigration.

32. PLAINTIFFS are informed, believe and thereon allege that Barack Hussein

Obama was never naturalized in the United States after his return. Defendant Obama

was ten (10) years old when he returned to Hawaii to live with his grandparents.

Obama’s mother did not return with him. If citizenship for Defendant Obama had

been applied for in 1971, he would have a Certification of Citizenship. If he had

returned in 1971 to Hawaii without going through U.S. Immigration, today he

would be an illegal alien – and, obviously, not able to serve as President.

First Cause of Action - Declaratory Relief

33. PLAINTIFFS reallege paragraphs 1 through 32 and pray this Court will make

a determination as to whether, under Article II, Section 1, Defendant Barack H.

Obama meets the eligibility requirements for the office of President of the United

States.  As stated above, the Court is the only permissible place for issues of

eligibility to be determined, and no such determination has yet been made.

WHEREFORE, PLAINTIFFS respectfully pray that this Court:

A. Declare that Defendant Barack Hussein Obama is ineligible to serve in

the office of the President United States under the United States Constitution,

Article II, Section 1;
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B. Grant PLAINTIFFS such other relief as the Court deems just and 

proper.

DATED: September 30, 2009

Respectfully submitted,

/s/ Gary G. Kreep                                      

GARY G. KREEP

UNITED STATES JUSTICE FOUNDATION

Attorney for PLAINTIFFS Dr. Wiley Drake and

Markham Robinson
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